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ORE than two thousand cases 
decided by the Courts since the sec- 
ond edition and more than fifty cases 
decided by the Supreme Court con- 

struing the Bankrupt Act have been added to 
this third edition. Mr. Loveland has practically 
rewritten the entire text. Many new sections 
have been added. Many new subjects have been 
treated, making this edition of Loveland on 
Bankruptcy unquestionably the foremost treatise 
on the subject ever published. 


In addition to the general practice relating 
to a procedure in Bankruptcy, special attention 
has been given to the following points— 


I. Who may be declared Bankrupts with 
special reference to Corporations. 


2. What constitutes an Act of Bankruptcy. 


3. The extent of the jurisdiction of a Court 


of Bankruptcy over property in the custody of 
court or officers. 


4. The -inanner of reclaiming property 
which passed to the trustee as part of the Bank- 
rupt Estate but which is claimed by other 
persons together with suits of trustees to 
recover assets. 

5. What are valid Liens in the hands of a 
secured creditor and when they may be avoided 
by the trustee for the benefit of the general 
creditors. 


6. Sales by trustees, appraisals, advertis- 
ing, form of Deeds, and all matters connected 
with selling the property free from liens or sub- 
ject to liens. 

7. Who are entitled to priority of payment 
in the distribution of an estate including the 
payment of taxes, cost of administering, 
attorney’s fees, labor claims, etc. 

8. In what case a Discharge may be 
granted and what is required ot creditors to 
defeat it ; the effect of a Discharge and what 
debts are released by it. 

g. The question of how to review a 
Decision of the Court of Bankruptcy under the 
present Bankrupt Act. Many opinions have 
been devoted to this subject. It has given 
courts and counsels great annoyance. 

In this third edition of Loveland on Bank- 
ruptcy, Mr. Loveland has fully considered the 
whole subject cf the law of procedure in Bank- 
ruptcy ; collected all cases and stated results 
reached by judicial decision so clearly as to bea 
practical Guide in all cases. He has clearly 
distinguished between cases which are reviewed 
by Appeal, Writ of Error or Petition of Review, 
and the time within which and the things 
which must be done and the manner of doing 
them. Loveland on Bankruptcy is the only 
book on the subject ever referred to by the U. S. 
Supreme Court. See the case of Bush vs. 
Elliott, 202 U. S. page 477; Book 50 Lawyers 
Edition, page 1114, and is more frequently cited 
by the Federal Courts and has unquestionably 
superseded all other treatises on this subject. 
It is in one large volume of 1500 pages bound 
in Buckram. 
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Wigmore, Evidence, 4 vols., 1904-5 
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MUNICIPAL CORPORATIONS: 
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NEGLIGENCE: 

Thompson, Negligence, 6 vols., 1901-6 
NUISANCES: 

Joyce, Nuisances, 1 vol., 1906 
RAILROAD RATE REGULATION, ETC.: 

Beale and Wyman, Railroad Rate Kegulation. 1 vol., 1906 


Interstate Commerce Reports, Vols. 1-11, (1887-1906) 
Judson. Interstate Commerce, 1 vol., 1905-6 
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WATERS: 

Farnham, Waters, 8 vols., 1904 
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SHE late Chief Justice Waite said of this 

| Digest, “The best specimen of digest work 

I ever saw.” That was twenty years ago 

when the first edition was published. Since 

then a great advance has been made in the 

art of making digests. But in the meantime 

we have not stood still. This Digest also 

has shown a steady improvement in its successive editions, 

and from the first has been practically the only digest in use, 
and with all editions of these reports. 


In order that the remark of the great Justice may apply 
with equal truth to-day we are preparing an Entirely New 
Digest, covering all the decisions of the court down to date. 


This Digest will be more comprehensive and complete 
than anything ever before attempted in the way of a digest of 
these reports. It will contain several new features of great 
interest. 


We think you are justified in assuming that the number 
of years we have been compiling U. S. and other digests of 
uniform excellence, is a sufficient guaranty that this will be 
the best U. S. Digest ever published. It will include all the 
decisions of the Oct. 1905 term (to Vol. 202). 
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Nervous Disorders 


The nerves need a constant supply 
of phosphates to keep them steady 
and strong. A deficiency of the phos- 
phates causes a lowering of nervous 
tone, indicated by exhaustion, rest 
lessness, headache or insomnia 


A 250 page book in which to keep a com- 
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Cas—E AND ComMMENT | would be an exercise of judicial power 
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| which, to say the least, would be unsafe 
Monthly. Subscription, 50 cents perannum post- | and extraordinary. Without passing on the 
aut naaaaar ee cement Pus.Co sufficiency of plaintiff’s interest to raise the 

: " a nanee. N. Y. 2 ee question, or the right to bring suit against 

e New Yor«, CHICAGO, the government, the court denied that there 
— Ol Nassau St. 505 Lakeside Bldg. | was any merit in the plaintiff's conten- 
tions, and held that it is too late in the 
Acquiring Territory by Treaty. | history of the United States to question its 
right of acquiring territory by treaty. The 
The power of the United States to. ac- contention that the United States has no 
quire new territory by treaty was directly power to engage in the construction of the 
attacked by a recent suit brought in the | canal because the canal zone is no part of 
supreme court of the District of Columbia | the territory of the United States is met 
by Warren B. Wilson, of Illinois, as a tax-| by the terms of the treaty. The court 
payer, to restrain the Secretary of the | S@ys: “It is hypercritical to contend that 
Treasury from paying out money for the the title of the United States is imperfect, 
purchase of property at Panama, borrow- and that the territory described does not 
ing money on the credit of the United belong to this nation because of the omis- 
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po tet 


States, issuing bonds, or making any pay- | 5!0" of some of the technical terms used in 

ments for such property, or for the con- | ordinary conveyances of real estate.” The 
ts ‘ perty, hi : ie 

struction and operation of the canal and claim that the boundaries of the zone are 

Panama railroad. A demurrer to the bill | "t described in the treaty is answered by 


‘ 1 ‘ ] 2? ; : ~afthiason?+ 
: ; ; hs savine the 1e des s sufficient 
being sustained, and the bill dismissed, the | S*Y'"S that the description i ffi it for 
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ike ace ke ; hie teat 
lecree was affirmed by the court of appeals | identification, and that the zone has been 
f the District, and finally by the Supreme practically identified by the concurrent a 

Court of the United States Wilson v tion of the nations interested. The fact 
Shaw, 204 U. S. ——, U. S. Adv. Sheets | that there may possibly be a future dispute 


2 pe neha 


. o« - a . os las } > } arv ia i . = 
1906, p. 233, 27 Sup. Ct. Rep. 233. Mr. | #4 to the exact boundary is immaterial: 


4 ; ara as and the court points ‘ ile 5] 
Justice Brewer, in delivering the opinion | #%d the court points out that while Alaska 


of the court, says the magnitude of the | Was ceded to us forty years ago, the bound- 
plaintifl’s demand is somewhat startling, | ary was not settled until two or three years 
and that for the courts to interfere at the} past. The further objection that the gov- 
instance of a citizen who does not disclose | ernment has no power to engage anywhere 


the amount of his interest, and stay the| in the construction of a railroad or canal 
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work of construction by sti pping payment, | is answered by the former decisions of the 
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CASE AND COMMENT. 


aaa a a a a 


Central P. 
150, 157, 


8 Sup. Ct. Rep. 


Supreme Court in California v. 
R. Co. 127 U. S. 1, 39, 32 L. ed. 
2 Inters. Com. Rep. 153 
1073, and Luxton v. North River 
Co. 153 U. S. 525, 529, 38 L. ed. 808, 810, 
14 Sup. Ct. Rep. 891, which, the court says 
to different 


doctrine were announced. 


Bridge 


be overruled if a 
The decision may 


would have 
not be deemed a very momentous one because 

lved were so nearly set- 
tled in advance, if the had 


decided the other way it would have caused 


the questions invo 
though, court 
something like a convulsion in our consti- 
tutional history. 


Applicability of Rule Res Ipsa Loqui- 
tur as between Master and Servant. 
There is a decided conflict of opinion 

among the courts as to the applicability of 

the rule res ipsa loquitur as a distiuctive 
rule in actions against a master for the 
death of, or personal injuries sustained by, 

a servant. Some courts of very high au- 

thority seem to go to the full length of 

denying that the rule, as a distinctive rule, 

Thus, the 

United States Supreme Court, in Patton v. 

Texas & P. R. Co. 179 U. S. 658, 45 L. ed. 

361, 21 Sup. Ct. 275, while 


~i 


ever applies in such actions. 


Rep. not em- 
ploying 
in effect, by the language quoted, seems to 
deny that the rule expressed by that phrase 
ever applies in such actions: “While in the 
ease of a passenger the fact of an accident 
with it 


art of the 


carries a presumption of neglige 


on the | carrier, 


which, in 


or proc f t 


the absence of some explanation 


) the contrary, is suilicient to sus- 


him, for there is 


h of 


to carry safely, ...a 


tain a verdict against 


prima facie a_ brea his contract 
different rule 
The fact 
presump- 
the 
fact 


ured employee to establish, that 


obtains to an employee. 


as 
with it 
the 


affirmative 


of accident carries no 
of 

ver; 
for the in 
the employer has been guilty of negligence.” 
that t! 
denial that the rule res ipsa loquitur ever 
} and 
supported by the fact that the circumstances 
at 


fireman 


negligence on part of 


tion 


and it is an 


The view is language amounts to a 


applies as between master servant is 


in tl case,—namely, that a locomotive 
was injured by the turning of a 


step on the engine as he placed his fvot 


the Latin phrase res ipsa loquitur, 


nce | 


a presumption | 





upon it,—would seem to present a proper 
case for the application of the rule, if jg 
ever applies as between master and servant, 
Upon the authority of this case, the Uniteg 
States circuit court of appeals, in Chicago 

N. W. R. Co. v. O’Brien, 67 C. C. A. 42) 
132 Fed. 593, and Shandrew v. Chicago, st 
Pp. M. & O. R. Co. 73 C. C. A. 430, le 
Fed. 320, expressly employing the phrase 
res ipsa loquitur, have also apparently 
denied that the rule applies as 
between master and servant. Other Fed. 
eral cases to the same effect, although 
they may not employ the Latin phrase, ar 
Mexican C. R. Co. v. Townsend, 52 C. 0. 4 
369, 114 Fed. 739; Mountain Copper Co, y 
Van Buren, 59 C. C. A. 279, 123 Fed. 6): 
Peirce v. Kile, 26 C. C. A. 201, 53 U. § 
App. 291, 80 Fed. 865. In view of the 
statement quoted from text 
writers, to the effect that it is the eircum. 
stances attendant upon the accident, and not 
the accident itself, from which, by the oper 
tion of the rule, the inference of negligence 


ever 


hereinafter 


is drawn, it is proper to point out that the 
word “accident,” as employed in the fore 
going quotation from the opinion in the 
Patton Case, obviously includes the physical 
causes of the casualty as well as its occur 
rence. 

Upon the other hand, many state courts 
while expressly or impliedly conceding that 
the rule has a much narrower field of oper 
ition in master and servant cases than in 
carrier and passenger cases, nevertheless de 
clare that the rule may, and frequently does 
under proper circumstances, apply in the 
of cases. See, for example 
Chenall v. Palmer Co. 117 Ga. 106 
13S. E. 443; Graham v. Badger, 164 Mas 
42,41 N. FE. 61; Southern R. ( 
27 N. ©. 227, 37 8. 221; Womble 
Merchants’ Grocery Co. 135 N. C. 474,47 
493; Houston v. Brush, 66 Vt. 331 
Atl. 380. 

Before passing to the discussi: 


former class 


Brick 


Vv. 


Vright 
I 


> 


wails se 


S. E. 
29 
yn of the 
respective merits of these two positions anl 
the authority in support of either, it is de 
sirable, in view of the high authority deny 
ing that the rule ever applies between mas 
ter and servant, to examine for a momett 
the scope and effect of that doctrine. That 
inquiry involves the consideration of the 
distinetive function of the rule res ipsa 
quitur; and that function may be best @ 
termined by considering the conditions whieb 
create the occasion and necessity for? 
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distinctive rule of this character, in order 
to make out a prima facie case of negligence. 
In Shearman & Redfield on Negligence, vol. 
1, § 59, it is said: “It is not that in any 
case negligence can be assumed from the 
mere fact of an accident and an injur, ; but 
in these cases the surrounding « ircumstances 
which are necessarily brought into view by 


showing how the accident occurred contain | 


without further proof sufficient evidence of 
the defendant’s duty and of his neglect to 
perform it. The fact of the casualty and 
the attendant circumstances may themselves 


furnish all the proof of negligence that the | 


injured person is able to offer, or that it 
is necessary to offer.” This statement with 
reference to the rule has been frequently ap- 
proved by the courts. The New York court 
of appeals, in Griffen v. Manice, 166 N. Y. 
188, 52 L.R.A. 922, 82 Am. St. Rep. 630 
59 N. E. 925, demonstrates the correctness of 
injury, but the circumstances of the injury, 
that j justify the application of the maxim 
and the inference of negligence, by artes g 
out that, 
jured by striking the seat in front of as, 
that of 


if a passenger in a car is ir 


itself authorizes no 


CASE AND COMMENT. 


la 
| stances included are only those which indi- 


| 
| 


cident, 
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words, while the res, for the purposes of 


a distinctive rule of evidence, 





cludes the attendant circumstances as well 


s the accident itself, the attendant circum 


cate the physical cause or causes of tie ac- 


and not those which in and of t 





selves have some tendency to indicate the 
The courts, 
disregard this distine 
tion, and apparently assume that the res, 
for the purposes of this rule, comprehends 
ill the attendant circumstances of the ae- 
cident, including not only those which point 
to the physical cause, but also those which 


of 





ible human 
howe er, 


agency. 
frequently 


themselves have some tendency to show 
negligence. If such scope be given to the 
res, the rule fails to perform its distinctive 
and peculiar function, and becomes 
a specific application of the general prin- 


simply 


ciple, applicable to all questions of fact, that 
the view there taken, that it is not the} 


; 
| 


inference of | tending of their own 


a fact in issue may be established prima 

facie by circumstantial evidence without any 
direct evidence. No special or peculiar rule 
is needed to establish the proposition that 


negligence on the part of the master may 


be established prima facie by circumstances 


force to indicate a 


negligence; but, if it be shown that he was | fault of omission or commission, even though 


precipitated against the 
the train coming in collision with another 
train or in 


consequence of the car being 


derailed, the presumption of negligence 
arises. While this illustration shows that 
the presumption of necligence does not arise 


from the occurrence of the accident alone, it 


also shows that the attendant circumstances it is Ap] 


. with ant 
from which, in connection with the accident, } with referen 


the presumption does arise, may be con- 


to the physical cause or causes of the 
accident, 





without including any 


circum- 
| 


stances which tend of their own force to | 


point to negligence on the part of the de 
fendant as the responsible nan cause of | 


the particular accident in question. 





the distinctive and peculiar function a ‘the 
Tule res ipsa loquitur seems to be to create a 
presumption, or, rather, to permit an in 
ference, of negligence,—not, indeed, from the 
bare fact of the accident and injury, but 
from that fact in connection with the physi- 


cal cause or causes of the accident, with- 
out the aid of any circumstances tending 
of themselves to show that the responsible 
human cause of the particular accident in 
question was a fault of omission or commis 


tion on the part of the defendant. In other 


-< 
| 
| 
sit 


| 
| 
| 
| 
| 
| 
| 
| 


seat by reason of | there is no direct evidence on the point. 


When, however, there is nothing in the case 
but the ac 
-assuming that the mere existence 
of those causes 


cident and its physical cause or 


irrespective of any ante- 
cedent omission or commission does not pre- 
sent a question of negligence for the jury,— 
arent that the general principle 
to circumstantial evidence is 
not sufficient, and that it is necessary to 
invoke a special and distinctive rule, in 
order to make out a prima facie case of neg- 
ligence, since the fact of the ace 
) 


i. In connec 





lent it- 
se tion with its physical cause,— 

iding cases where the very existence of 
the ise presents a question of negligence 
for the + fey —rarely, if ever, has any tend- 
— to indicate neglivence as the respon- 
iecident 


iman cause of the in ques- 


T at is, the physical cause of the 





nt alone has no tendency to establish 
in antecedent fault of omission or commis- 
sion on the part of the defendant, 
which the latte 


law, cannot ‘ot 


without 
as a matter of substantive 
eld responsible. It is only 


41 


by the aid of the postulate—which is based 


upon common experience, and not upon any 


facts or circumstances in the case—that ac- 
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eidents of the kind in question do not or- 


dinarily occur in the absence of negligence 
the part of defendant, that the physical 


oO 
cause of the accident has any tendency to} 
indicate negligence this Apart | 
from that postulate, there would be no more 
the 

defendant’s 
the accident, 


in sense. ( 


for the presence than 
tl 


of 
! 


that cause is not one |} 


reason inferring 


absence of negligence on 
mere 


the 
hat 


again, tha 


part, from cause 
rssuming, 
the very existence oi which, irrespective of | 
be found n- | 


distinction 


any antecedent fact, may to co 


sought 


stit j 


The 


ween 


ute negligence. 
be 


be explained be the different kinds | 





to 


of that appear in con- | 


nection -with an accident is well illustrated 


circumstances may 
by the case, supposed in the opinion already 
the 
the 


sierred 


+r injured by 





to, of a passen 


derailment of a train. As there shown. 


mere fact or circumstance of the derail- |} 


ment, t. € 


the primary physical cause of 
is i ient to make out 


the accident, is itself suffix 


a prima facie case of negligence on the part 


of the carrier toward the passenger; and | 
| 
this, of course, is true if it appears that] 


the secondary physical cause was a broken 
wheel, no other circumstances appearing. 
n- 





Negligence, however, even toward a pass 
ger, cannot, as a matter of substantive law, 


be predicated of the mere fact that the 


broken, unless there was or is 


wheel 
assumed to have be 


was 
nm some antecedent fault 
commission on the carrier’s 
that the fact that the 
by a brol wheel, 
of itself, has no tendency to establish negli- 
the of the the 


responsible human cause of the accident, ex- 


of omission or 


part. It is clear 


accident 





ay 


was caused 





gence on part carrier as 





t 
U 


cept as the postulate,—which is independent 
of the particular case,—that trains are not 
ordinarily derailed from such a cause when 
due care is exercised by the carrier, is in- 


voked. In other words, the inference of neg 


ligence from the mere fact of the derail 
ment, or from that fact in connection with | 
fe + 7} , heal $ | 
i actu al 3 ! Ss i K > Wht 
the fact that the wheel was broken, with 


out more, is wholly the product of the syl- 
logism of which the major premise is that 
not ordinarily derailed except 
But 
suppose, in addition to the circumstances of 
the derailment and the broken wheel, 
pears that an inspection of the wheel after 


trains are 


through the negligence of the carrier. 
it ap 


he accident disclosed a defect which must 
have existed for some time, and which was 
of such a nature that inspection 


would probably have disclosed it: There is 


proper 


CASE AND COMMENT. 


now a circumstance in the case which in 


referred to, has some tendency to 


cause of the very accident in question. 


|} stantial 









and of itself, and apart from the postulate 
show a 


fault of omission or commission on the part 


f the carrier as the responsible human 
In 


the Griffen Case, already referred to, the 
court thus indicates the distinction between 


the rule res ipsa loquitur as a distinctive 
rule and the rule with respect to circum. 


evidence: “When the facts and 


circumstances from which the jury is asked 


to infer negligence are those immediately 
the S] 
it as a case of res ipsa loquitur; when not 


attendant on occurrence, we speak of 
immediately connected with the occurrence, 
then it is an ordinary case of circumstan- 
tial evidence.” The vital distinction, how. 
to st, the 


point whether the circumstances are imme 


ever, seems re not so much on 
diately or more remotely connected with the 
oceurrence, but rather upon the question 
whether, in and of themselves, and without 
the aid of the extrinsic postulate already 
referred to, they point merely to the physical 
causes of the occurrence, without having any 
tendency to indicate the responsible human 
agency, or, upon the other hand, have some 
tendency in and of themselves to indicate 
that there was some fault of omission or 
commission on the part of the defendant that 
If the former, it 


is necessary to invoke the distinctive rule 


contributed to the accident. 


res ipsa loquitur, which is applicable to the 
fact of ne 


a prima facie case of negligence; 





‘gligence only, in order to make out 
if the lat 
ter, the general principle, which is applicable 
to all of fact, that a fact be 
established prima facie by circumstantial 


le 


may 


matters 
evidence, suflices. 

If this distinction is well founded, it fol- 
the doctrine of the Federal cases 


hich deny that the rule res ipsa loquitur 


lows that 


ever applies as between master and servant 
dees not prevent the making of a prima 
of that class of 
actions by proof of circumstances which ia 
and of themselves, and without the aid of 
the postulate that accidents of the kind ia 
question do not ordinarily happen in the 


‘ie case negligence in 


¢ 
i 


indicate a fault of omission or commission 
on the defendant’s part as the responsible 





absence ¢ gence, have some tendency to 


human cause of the accident. 

There is another distinction, which has 
already been incidentally alluded to, that 
is to be observed in estimating the effect d 


























ch in 
tulate 
LOW a 
2 part 
juman 
1. In 
o, the 
ween 
ctive 








reum- 
s and 

asked 
liately 
eak of 
en not 
rrenee, 
mstan- 
1, how: 
on the 

imme- 
ith the 
uestion 
without 
already 
yhysical 
ing any 
human 
ve some 
indicate 
sion or 
ant that 
rmer, it 
ive rule 
e to the 
rake out 
the lat: 
pplicable 
may ve 


nstantial 


ral cases 
lo quctus 
| servant 
a prima 
class of 
which in 
ne aid of 
e kind in 
nm in the 
ndency to 
ymmission 
»3ponsible 


hich has 
to, that 
effect of 









The dis- 


tinction is that which exists between cases 


the doctrine of the Federal cases. 


in which the effort is to infer—and in 
which, if the plaintiff is to succeed, the 
jury must infer—some antecedent fault of 


omission or commission on the part of the | 


master, and those cases in which the ques-| prevent the establishment of a prima facie 


CASE AND COMMENT. 
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tion is whether the very existence of the | 


physical conditions which caused the acci- 
dent, irrespective of any antecedent omission 
or commission, constitutes negligence. The 
rule res ipsa loquitur, when understood in 
the sense above explained, has no place in 
this class of cases, since the jury in such 
a case are not called upon to infer from the 
physical cause of the accident an antecedent 
fact, e. g., the omission to make proper in- 
spection, as the basis of a finding of negli- 
gence, but are merely to say whether or not 
the existence of the physical cause consti- 
tuted negligence irrespective of the condi- 
tions which created it. The distinction be- 
tween the two cases may, perhaps, be il- 
lustrated by supposing that in each the jury 
is to return a special verdict with distinct 


findings on every ultimate question of fact. | 


In the former case, in order to sustain a 
general verdict for the plaintiff, it would be 
necessary for the special verdict to find as 
a fact some antecedent fault of omission 
or commission, in addition to the physical 
cause of the accident itself, as, for instance, 


that the defect which caused the accident | 


had existed for a considerable time. In 
the latter case, however, a special verdict 
merely finding that the existence of the 
conditions which caused the accident, e. g.. 
the absence of a safeguard in connection 
with a place of work or appliance, consti- 


tuted negligence, would be sufficient to sus- } 


tain a general verdict for the plaintiff, so 
far as the element of defendant’s negligence 
is concerned. 

If this distinction is well founded, it fol- 
lows that the doctrine of the Federal cases 
denying that the rule res ipsa loquitur ever 
applies between master and servant will not 
interfere with the submission to the jury, 
in a proper case, of the question whether the 
existence of the conditions which caused 
the accident in and of themselves constituted 
negligence, irrespective of any antecedent 
fault of omission or commission on the part 
of the master. 

In the light of these distinctions, the 
doctrine of the Federal cases, even if it goes 





res ipsa loquitur as a distinctive rule ever 
applies between master and servant, has 
considerably less practical effect than, upon 
a first impression, might appear. It is 
true, nevertheless, that, if this doctrine is 
sound, it will not infrequently operate to 


se of ne 





gence in actions by a servant 
against the master by proof of circumstances 
that would be suflicient for that purpose if 
the rule res ipsa loguitur could be invoked. 

lurning now to the merits of the doc- 
trine supported by the Federal eases: The 
rule res ipsa loquitur is not dependent up- 
on the existence of a contractual relation 
between the person injured and the person 
sought to be held responsible for the in- 
jury. Thus, for example, the rule was ap- 
plied in Howser v. Cumberland & P. R. 
Co. 80 Md. 146, 27 L.R.A. 154, 45 Am. St. 
Rep. 332, 30 Atl. 906, to a person not an 


employee, walking over a footpath runnin; 


3 


} 


beside a roadbed, but not upon the right of 
way, who was injured by the falling of eross- 
ties from a passing car. So, in Dixon v. 
Pluns, 98 Cal. 384, 20 L.R.A. 698, 35 Am. 
St. Rep. 180, 31 Atl. 931, 33 Atl. 268, it 
was held that a presumption of negligence 
arises where a chisel drops from a scaffold 
on which a workman is engaged with tcols. 
and injures a person walking upon a side- 
he has a right to travel, and 
people are 


walk, where 
where constantly traveling. 
Other illustrations of this kind might be 
cited. The rule, however, has its most fre- 
quent application in cases between carriers 
and passengers in which, as in eases between 
masters and servants, a contractual relation 
is involved. It is obvious at once that, even 
conceding. for the purposes of discussion, 
that the rule ever applies between maste1 
and servant, it has a much more restricted 
application in that class of cases than in ac- 
tions between carriers and passengers, for 
the reason that the circumstances which eall 
the rule into operation must not only sup- 
port the inference of negligence on the part 
of the defendant, but must also reasonably 
repel every other inference. Allen v. Kings- 
ton Coal Co, 212 Pa. 54, 61 Atl. 572. That 
in this respect a passenger occupies a much 
more favorable position than an employee 
may be illustrated by again invoking the 
hypothetical case of the derailment of a 
train, assuming now that both a passenger 


and a train employee are injured. As al- 


to the full extent of denying that the rule| ready stated, the bare fact of the derail 
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CASE AND 


ment would be sufficient to make the rule 
applicable in favor of the passenger, there | 
being no other circumstances in the case 
to repel the inference of the defendant’s neg- | 
ligence; but it is apparent that, even con- 
ceding that the rule ever applies as between 
master and servant, the latter, at least un- 
less the fellow-servant rule has been modi- 
fied, is in a much less favorable position 
than the passenger as regards the rule; for, 
even apart from the difference in the de- 


grees of duty owing to a passenger and to | 





an employee, the inference, from the bare | 
fact of the derailment, that it was due to 
negligence for which the company is re- 
sponsible to an employee, is perliaps no more, 
or little more, reasonabie or natural than 
that it was due to the negligence of a fel- 
low servant for which the master is not | 
responsible. The appearance of the addi- 
tional circumstance that the derailment was 
caused by a broken wheel would put the 
employee and the passenger more nearly 
on a par as regards the rule, since the duty 
with respect to appliances of that kind can- 
not ordinarily be delegated to fellow serv- 
ants so as to relieve the master from lia- 
bility. 


It is true, as a matter of substan- 
tive law, that the master is not an in- 


surer of the safety of appliances, and that, 
in order to render him liable to a servant 
in consequence of a defect, he (the master) 
must have known of the defect, or have 





been ignorant thereof in consequence of his | 


As this, however, is also 


own negligence. 
true with respect to the duty of a carrier 
toward a passenger, although slighter neg 


ligence will suffice in his case, it 1s obvious 


that it is not necessarily a suflicient reason 
for refusing to apply the rule in favor of 
a servant. Even assuming, however, that 
the physical cause of the « 
as to exclude the application of the fel- 
low-servant rule, or that that rule has been 
abrogated by statute, there are still many 
other difficulties arising from the doctrine 


ing 





cident was such 


( 


of assumption of risk, and other doctrines 
peculiar to the relation of master and serv 
ant, that may prevent the operation of the 
rule res ipsa loquitur, or at least prevent | 


its effective operation, in favor of the em- 





ployee, under cireumstances that would con 


cededly make it operative in favor of 2] 


Again, even if it be assumed 


passenger. 
that the physical cause of the accident was 
such as reasonably to repel any inference 


which, under the peculiar doctrines appli- 


COMMENT. 


cable between master and servant, would re- 
lieve the former from responsibility, the em. 


ployee 1s 


still, generally speaking, in a much 
less favorable position than the passenger, 
for the reason that there is obviously much 
greater probability, in the case of the em- 
ployee than in the case of a passenger, that 
the physical cause of the accident will not 
repel, or that the other circumstances will 


support, an inferer 


that the accident was 





not due to any neglect of the defendant, or 
that it was due to the negligence of the 
plaintiff himself 

It will be observed that the considerations 


just discussed merely tend to assign to the 





rule res ipsa loquitur a narrower scope ag 
between master and servant than as between 
carrier and passenger, and not entirely to 
deny its applicability to the former class of 
cases. In one possible view, which has 
some support from the cases, of the prin- 
ciple by virtue of which negligence may be 
inferred from the happening of an accident 
in connection with its physical cause in 
carrier and passenger cases, there is a 
ground for the application of the principle 
to that class of cases that does not exist in 
master and 


though this view would not necessarily ex- 


any case between servant, 
clude the application of the rule res ipsa 
loquitur in all cases of the latter class, 
According to this view, the principle referred 
to would seem to be distinguishable from, 
or at least to present quite a distinctive 
aspect of, the rule res ipsa loquitur. It 


| appears to rest upon the theory that the 
| peculiar relation of trust and confidence 


between the carrier and passenger, arising 
vut of the eontract by which the latter con- 
fides the safety of his person to the former, 
is deemed to furnish in itself a reason for 
the indulgence of a presumption of negli- 
gence in case of an accident, irrespective of, 
or at least in addition to, the inherent 
probability that the particular accident in 
question was due to the negligence of the 
carrier. Thus viewed, the principle seems to 
operate as a means of partially compensat- 
ing the passenger for the relaxation of the 
former strict substantive rule which made 
the carrier the absolute insurer of the pas- 
senger’s safety. by substituting for that sub- 


le of evidence which calls 


tantive rule a ru 


ipon the carrier in the first instance to ex- 


nerate itself by negativing negligence 


‘ome apparent support for this view is fur- 
ished by the statement in Thomas on Negli- 
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CASE AND 





49 Atl. 1067, to the effect that the 
trine res ipsa loquitur applies to two classes 
trine res 1} 4 rl 

“When the re- 


lation of carrier and passenger exists and 


of cases only, namely: (1) 


the accident arises from some abnormal con 
dition in the department of actual transpor- 
tion; (2) where the injury arises from 





some condition or event that is in its very | 


pature so obviously destructive of the safe- 
ty of persons or property, and is so tortious 
in its quality, as, in the first instance at 
least, to permit no inference save that of 
negligence on the part of the person in the 
control of the injurious agency.” 
also has some apparent support from cases 


This view 


which permit the inference of negligence on 
the part of the carrier to be drawn from 
the bare fact of a 
vehicle 


collision between Its 
trains and a not 
trol, although that fact alone 
to create no greater probability that the 
accident was due to negligence for which the 


under its con 


would seem 


carrier would be responsible to its pas 
sengers, than to the negligence of the per- 
son in charge of the other vehicle for whose 
negligence the carrier would not be respon- 
sible. 
& A. R. Co. 127 Mo. 197, 29 S. W. 1013.) 
Upon the other hand, this view of the. prin- 
ciple, which, to some extent at least, makes 
the presumption or inference of negligence 
from the circumstances independent of the 
inherent probability that the particular ac 


cident was due to the 


carrier, is inconsistent with the general 
trend of authorities whic 
ciple to cases where the accident is caused 
the 


hicle, roadway, or other appliances of trans- 


by the breaking down of carrier’s ve- 


portation, or by an error of the carrier or 


its passengers in operating them (see 2 
Fetter, Carr. Pass. § 480), and which | 


denies the applicability of the principle in 
other eases, as, for instance, where a pas 
senger is struck by a missile coming through 
a window (see Thomas v. Philadelphia & R 
R. Co. 148 Pa. 180, 15 L.R.A. 416, 23 Atl 
989). the 


2. ° .* . 
aiscuss the principle as between carrier and 


Moreover, most of cases 






passenger seem to assume that it is a m 
specific application of the 


loquitur, and that it rests 


re 


rule res ipsa 


upon the in- 


ie accident was due 


herent probability that t! 


to a breach of duty which the defendant | 


owed to the passenger. 


nce, § 574, quoted with approval in Bene- | 
ick v. Potts, 88 Md. 52, 41 L.R.A. 478, | view, 


doc: | 


(See, for example, Clark v. Chicago | 


negligence of the | 


‘h limit the prin- | 


9} 


which | 
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the latter is the true 


ll remains a substantial rea- 


that 


Assuming 
there sti 
son for distinguishing the entire class of 
naster and servant cases from the carrier 
ind passenger cases so far as the rule res ip- 
sa loguitur is concerned. This reason springs 
from the diiference in the degrees of duty 
ywed to a passenger and to an employee re- 
spectively. Although the entire theory of a 
lifference in degrees of duty has of late been 
frequently questioned, the cases nevertheless 


ery generally distinguish between the de- 


senger and that owed by a master to a 
servant, holding that in the former case 
the duty is to exercise a very high degree 
of care, or the care that a very prudent 
man would exercise under the circumstances, 
—some cases even state that it is the car- 
rier’s duty to use extraordinary diligence 
(see Southern R. Co. v. Cunningham, 123 
Ga. 90, 50 S. E. 979),—and that in the 
latter case the duty is only to exercise or- 
linary care, or the care which an ordinarily 
prudent man would exercise under the cir 
cumstances. This difference in the degrees 
of duty furnishes a substantial reason for 
applying the rule as between carrier and 


/ 


} 
| 
| 
| 
ec of duty owed by a carrier to a pas- 
passengers which does not exist as between 
| master and servant, since it is obviously 
safer and more in accord with the probabil- 


ities to infer a breach of a high degree 


of duty, which is the complement of slight 
negligence, than the breach of a lower de- 
gree of duty, which is the complement of 
ordinary 


the 


The reason for 
listinction gains additional force if the ear- 


negligence. 
| rier’s duty to a passenger is to use ex- 
| traordinary diligence. 

Coming, now, to the question, how this 
matter stands upon authority: It is obvious- 
| ly impossible in this article even to sum- 
| marize the cases in point. Many of the 
eases are cited in a case note to Fitzgerald 
|v. Southern R. Co. 6 L.R.A.(N.S.) — As 
there shown, a 


doctrine of the Federal courts, and appar- 


number of cases decided in 


he state courts have expressly followed the 


ently denied that the rule res ipsa loquitur 


‘ver applies between master and servant. 


\4} 


Others, while less sweeping in their lan- 
ruage on the point have yet denied a pre- 
sumption or inference of neglirence from the 
connection with 


accident, in its physical 


| 
| 
| 
1 

} cause, under 


circumstanees which woul: 
seem to make a proper ease for the epera- 


tion of the rule, if it ever applies between 
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master and servant. Others which have al- 
so denied the inference or presumption are, 
upon their facts at least, explainable for the 
reason that the physical cause of the acci 
such 


dent was not 


the 


as reasonably to repel 


accident was due to 


inference that the 


the negligence of a fellow servant, or that 


the risk was assumed, or that 





was due to the negligence of the servant 
injured. So, of course, many cases which 
have denied the inference or presumption 
may be explained upon the ground that all 


the circumstances, when taken together, re 


pelled or rebutted any presumption of negli 


, ° 4 | 
the accident 





gence on the part of the master that might 
ctherwise have arisen from the occurrence of 
the accident in connection with its physical 
cause 
S » of the strongest cases in support of 
the doctrine that the rule res ipsa loquitur 
ak ipply, in proper cases, even as between | 
! { } nt, have already been re- 
ferred t¢ here are other cases which ex 
pressly adopt the same doctrine, and still 
‘ 3 *h seem impliedly to adopt it 
they appear to have permitted an in- 
nce or presumption of negligence to be 
drawn from the accident in connection with 
its physical cause or causes alone. It is 
to be noted in this connection, however, 
that it is often extremely difficult, and some- 
times impossible, to determine with cer- 


> from the repert of a ease whether the 


inference of negligence rested solely upon 


yhysieal cause of the accident in 


or 


part upon circumstances tending of their 


vn force to show negligence in the partien- 
circumstances 


there of the 


ind, the decision permitting the pre- 


are 





sumption or inference is of little weight as 
a precedent upon the question under dis- 
cussion. There are other e¢ permitting 
an inference of neglic i n from 
the cireumstances which it is clear, for the 
} n iust st 1, cannot be regarded as 
authority upon the point, since the inference 
did not 1 wholly upon the accident and its 
physical cause, but was aided by additional 


circumstances having some tendency in and 
( elves to prove negligence. 

While it is clearly impossible to recon- 
cile, or even properly to contrast, all the 
cases in point; and while, as already shown, 


there are substantial reasons, as well as ex- 


press authority. in support of the doctrine 


which denies that the rule res ipsa loquitur, 


For the reasons already ex- | 


ee 


|} causes, ever applies between 





| 


CASE AND COMMENT. 


in its distinctive sense of a rule permitiing 
negligence to be inferred from the accident 
in connection with its physical cause or 
master and 
servant,—it is believed that the doctrine 
which has the best support in reason, and 
which appears to be in accord with the trend 
of the later decisions, excluding possibly the 
Federal cases, is that indicated in the first 
and second syllabi, by the court, in the case 
of Palmer Brick Co. v. Chenall, 119 Ga. 837, 
17 E. 
Res ipsa loquitur, is applicable under certain 


S. E. 329 


as follows: “(1) The maxim. 
circumstances in suits by a servant against 
his master for damages resulting from the 
master’s negligence. (2) The maxim is how- 
ib] 


ever rarely applicab!] 
the 


ducing the 


e in such cases, and only 





manner of the occurrence pro 
injury, or the attendant circum. 
stances, are such that the jury may reason- 
ably infer that the occurrence could not 
the 


lacking in diligence as to instrumentalities, 


have taken place unless master was 
place of work, or fellow servants.” 

This statement of the doctrine, while care. 
fully preserving the distinction, in favor of 
the passenger as against the employee, aris 
ing out of the difference in their contractual 
the 
pudiates the view that the 


relations with defendant, in effect re 


eculiar relation 


existing between the carrier and passenger 


is in every case a necessary condition of 


the application of the rule, and is thus in 
aceord with the authorities which have ap- 


| plied the rule, even when there was no e- 


tractual relation at all between the par. 
ties. Many of the cases decided in the 
state courts which are apparently opposed 
to this view may be reconciled with it by 
referring them to the qualification expressed 
in the second syllabus; and this seems to be 
true of some of the Federal cases even. Se 
Northern P. R. Co. v. Dixon, 139 
and dissenting opinion of Sanborn, J., ip 
Westland v. Gold Coin Mines Co. 41 C. C.A4 
193, 101 Fed. 59. 

It be observed that the alternative 
conditions, enumerated by the court in the 
ease last referred to, which must be reason: 
ably repelled by the circumstances in order 


mor 


Fed. 737, 


will 


to make the rule res ipsa loquitur appli: 
cable between master and servant, include 
only those which are peculiar to that reli 
tion, and which therefore serve to distir 
cuish that class of cases from cases betwee? 
carriers and There are, © 
course, other conditions which may prevet! 


passen gers, 
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the operation of the rule, or at least its 
successful operation in favor of a servant; 
for example, the failure of the circumstances 
reasonably to repel the inference, or their 
tendency when considered together to sup- 
port the inference, that the accident was due 
solely to the negligence of the person in- 
jured. As the rule, even when it applies, 
merely operates to establish prima facie the 
single element of the defendant’s negligence, 
it is not, strictly speaking, a condition of its 
applicability that the 


physical cause or 


causes of the accident shall reasonably repel 
the inference that the servant assumed the 
risk, er that 
by his own negligence. 


he contributed to his injury 
It is obvious, how- 
ever, that any beneficial result to the servant 
from the application of the rule may be 


prevented by other 





circumstances tending 
to show either one of those conditions. 

It may be this 
that the abolition or modification by stat- 
the 


considerably to extend the operation of the 


remarked in connection 


ute of fellow-servant rule will serve 
rule res ipsa loguitur as between master and 
servant, assuming that it is ever proper to 
apply it in that class of cases, since upon 
that assumption the fellow-servant rule is 
the most prolific source of possibilities or 
probabilities tending to repel the inference 
that the responsible human cause of the 
accident was negligence for which the mas- 
ter is responsible. 

In view of the decided difference of opin- 
ion xsong the authorities upon the question 
whether the rule res ipsa loquitur ever ap- 
plies between master and servant, it is near- 
} 
within its proper limits the doctrine which 
denies the applicability of the rule to that 
class of cases, as to determine whether or 
not the To re- 
peat what has already been said in sub- 
stance: 


doctrine is a sound one. 
The doctrine only prevents the in- 
dulgence of a presumption or inference of 
negligence on the part of the master from 
the accident in connection with its physical 
cause or causes alone; and does not prevent 
such presumption or inference from circum 
stances, in addition to the physical cause 
of the accident, which tend of themselves, 
and apart from the postulate that accidents 
of the kind do not ordinarily happen in 
the absence of neg! 





igence, to indicate some 
fault of omission or commission on the part 
of the master as the responsible human 
cause of the accident; nor does it prevent the 
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ly, if not quite, as important to confine | 











submission to the jury in a proper case of 
the question whether the very existence oi 


| the physical cause of the accident constitutes 


negligence, irrespective of any antecedent 
omission or commission on the master’s part 
It may, perhaps, be said that to assign so 
restricted a scope to the rule res ipsa loqui- 
tur is practically to deny it any effect what- 
ever, because it will rarely or never happen 
that the circumstances attending an accident 
will disclose nothing but its physical cause 
1 ‘hat objec fails 
to take account of the fact that, while there 


are generally other attendant circumstances 


or C3 tion, however, 


ses 


that might have been disclosed, it frequently 
happens that the plaintiff's evidence upon 


ks to go to the jury on the 





which he see 
question of the defendant’s negligence does 
lisclose only those circumstances which in- 
dicate the physical cause or causes of the 
and 


accident, none which of themselves, 





and apart from the postulate that accidents 


of the kind in question do not ordinarily 
happen in the 


absence of have 


any tendency to indicate a fault of omission 


negligence, 


or commission on the part of the defendant 
is the responsible human cause of the verv 
accident this 


of the evidence, and only this condition, 


in question. It is condition 


which creates the occasion and necessity for 
the distinctive rule res ipsa loquitur, as 
listinguished from the general principle that 
facts in issue, negligence, or otherwise, may 
be established prima facie by circumstantial 
evidence, the latter principle being confine: 
to circumstances which of fore 
have some tendency to establish the fact in 


issue. 


their own 


——__s-o__—_— 


American Par Association. 


The executive committee, at its meeting 


in New York on December 28th, determined 


to hold the annual meeting of the American 
sar Association at Portland, Maine, on Mon 
August 26, 


The reason for selecting 


day, Tuesday, and Wednesday, 
1907. 


27, and 28, 
Monday, Tuesday, and Wednesday is that 


the International Law is con- 


Association 
sidering holding its meeting in America this 
vear, and the suggestion has been made to 
that body to hold its meeting in Portland on 


the last three days of said week. 
































































































Index to New Notes 


IN 


RS REPORTS ANNOTATE! 
5 L.R.AANS,) pages S68—768. 





members of a 

as a charity: 
—(I.) Effect of Imitation of bene- 
ficiaries on validity of gift otherwise 
charitable; (II.) illustrative cases: 
(a) gifts held charitable without 
question as to limitation of bene- 
ficiaries ; 





(b) gifts held invalid be- 
f nization not 


ot 


cause 
charitable 


purpose o 





Master and servant. 
Right of wrongfully discharged servant 


to recover wages for contract period 


subsequent to discharge :—(I.) Scope; 





(II.) doctrine of constructive serv- 
fice: (a) adoption and theory of; 
(b) to what servants applicable; 
(c) when suit may be brought; (4d) 
readiness to perform; (e) recall and 
its effect; (f) effect of obtaining 
other service; (g) effect of consent 
to termination of the relation; (h) 
recovery as a bar or estoppel; (i) re 


(IIT.) 
to: 
effect ; 


pudiation ; 


special 
(a) 
(c) 


statutory 
and 
application ; 


provisi mT as substance 


legality; (b) 


1s 














(d) justification of discharge as af- 
fect (IV.) rules applicable to con- 
tracts with seamen; (V.) conclusion 

Rights and remedies of servant dis 
charged for good cause:—(I.) Early 
rule as to entire contracts; (II.) ex- 
ception in case of divisible contracts; 
(III.) the modern or American doc 
trine: (a) erally; (b) discharge 
under void ntract of employ 
(c) method of recovery; (dad) amount 
recoverable; (IV.) rights with tefer- 
ence to contract period after dis- 
charge; (V.) conclusion 

Remedy of wrongfully discharged serv- 


ant with respect to services actually 








rendered :—(I.) Effect of discharge 
on right of recovery; (II.) action on 
the contract of employment: (a) 
general rules; (b) measure of recov- 
ery; (III.) on the quantum meruit: 
(a) general rules; (b) the election; 
(c) what constitutes rescission au- 
thorizing guantum meruit; (d) the 
amount of the recovery; (IV.) re- 
covery a bar or estoppel; (V.) 
conclusion 
—_——30-g——__—_ 


Pimong the New Decisions 


See Rec 


Abstracts. 
Action. 


RDS. 


A cause of action for neglig 


co 
Pp 


579 


ently 
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mstructing and maintaining the wall of 
. reservoir, so that it gives way and in- 
ures adjoining property, is held, in Mast v, 
Sapp (N. C.) 5 L.R.A.(N.S.) 379, 
vhen the injury is done. 

See also Conriicr oF LAws; ELECTION oF 
REMEDIES. 

Assignment. An assignment of wages te 
e earned in the future under an existing 
in Rodijkeit v. An- 
5 L.R.A.(N.S.) 564, to be 


to arise 


‘mployment is held, 
lrews (Ohio) 
valid. 
Attorneys. See Contracts. 
Automobiles. See MastTex anp SERVANT. 
Bail. A recognizance given in a criminal 
proceeding, conditioned for the appearance 
of the accused before a circuit court on the 
first day of a certain term thereof, and that 
he will not depart thence without leave of 
court, is held, in State v. Dorr (W. 
Va.) 5 L.R.A.(N.S.) 402, to be forfeitable 
only upon calling the accused upon the 


the 


recognizance at some time d™ring the term, 
and, if he fails to appear, by entering his 
default of record. 


Bankruptcy. See PARTNERSHIP. 
Banks. A bank which takes over the as 


sets of a liquidating bank upon an agree 
ment that it will pay its debts and a certain 
sum to each shareholder is held, in Ex 
parte Savings Bank (S. C.) 5 L.R.A.(N.S.) 
520, to assume towards creditors the trust 
relation held by the transferrer, and the 
latter are held to have a 
prior lien on the assets so transferred in 
the 
fore completing its undertaking. 

Bills and notes. The mere exhibition by 
for investment of to 
his principal, of a negotiable note indorsed 


creditors of the 


transferee becomes inselvent be 


ease 


an agent the money, 
in blank as representing his money, and the 
acquiescence by the latter, are held, in Bet- 
tanier v. Smith (Iowa) 5 L.R.A.(N.S.) 628, 
not to the 


chaser, so as to entitle him to hold the note 


constitute him bona fide pur- 


as against the true owner, who had placed 
it with the agent for safe-keeping. 


Pr a 
bonas., 


See PRINCIPAL AND Surety. 


Carriers. A driver traveling on a stock 
pass is held, in Lake Shore & M. S. R. Co. 
iv. Teeters (Ind.) 5 L.R.A.(N.S.) 425, to 


be a passenger for hire, within the rule for- 
bidding the carrier to contract for an ex 
emption from liability for its negligence. 

A railroad company is held, in Davis ¥. 
Chesapeake & O. R. Co. (Ky.) L.R.A. 


N.S.) 458, not to lose its character of 


o 












ce 
1e 
at 


of 


le 
he 


18 


ur- 
ote 
ced 


ck 


—_— 


common carrier by a special contract to 


transport over its road the messengers and 
packages of a particular express c mpany, | 
although it could not have been compelled to | 
undertake such transportation. | 
See also MUNICIPAL CORPORATIONS. 
Charities. Money which is transferred to | 
trustees of a permanent fund derived fro n | 
gifts and bequests, and which is under the | 
exclusive control of such trustees, to be used 
for paying death benefits and giving charita 
ble assistance to members of a mutual bene- 
fit society, membership in which all con 
nected with a certain business are entitled to 
obtain, is held, in Minns v. Billings ( Mass.) 


poses of public charity, although the benefit 
is limited to the members of the association. 

An instrument of writing purporting to 
convey lands to trustees and their successors 
in perpetual trust to provide a home and 
school for the maintenance and education 
of the children of the deceased members of 
a secret society is held, in Troutman v. 


| 
5 L.R.A.(N.S.) 686, to be devoted to pur 
| 
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De Boissiere Odd Fellows’ Orphans’ Home | 


(Kan.) 5 L.R.A.(N.S.) 692, not to be a 
gift for purposes of a public charity, and to 





be void as against the rule prohibiting per- 
petuities of title in estates. 

Commerce. 
out order, by a dealer in one state to one 


A shipment by express, with- 


whose name he has learned in another, with 
directions to the express company to collect 
the price before delivery, is held, in Adams 
Express Co. v. Com. (Ky.) 5 L.R.A.(N.S.) 
630, not to constitute interstate commerce. 
Conflict of laws. 
promptly to deliver a telegram to a person 
n another state is held, in Western U. 
Teleg. Co. v. Lacer (Ky.) 5 L.R.A.(N.S.) 
751, to take place at the place where the 


Breach of a contract 


sendee was, and not at the place where the 
mistake in changing the address occurre li, 
in the state where the contract was entered 
into, so that the courts of the former state, 
in which the action is brought, will apply its 
own rule as to damages for mental anguish, 
and not that of the state where the contract 
was made. 

That an action for personal injuries to a 
nonresident in the state of his residence 
may, upon his death, be revived in favor of 
an administrator appointed for that pur- 
pose, is held, in Pyne v. Pittsburg, C. C. 
& St. L. R. Co. (Ky.) 5 L.R.A.(N.S.) 756, 
where the local statute provides that such 


action shall not die with the person, al- 


127 






hough by the law of his residence it would 
have done so. 
Contracts. Words written on the back of 


1 contract blank as a portion of the instru- 


; ment to be signed by the parties are held, 


in Bonewell v. Jacobson (lowa) 5 L.R.A, 
(N.S.) 436, to become part of the obligation, 
ilthough the signatures are not below them, 
but on the preceding page. 

A contract by a client not to settle a 
suit without the consent of the attorney 
being against public policy, a complaint 
seeking to enjoin a breach of such agree- 
ment is held, in Jackson v. Stearns (Or.) 
5 L.R.A.(N.S.) 390, not to state a cause 
of action. 

A release of one’s obligation upon a con- 
tract to purchase real estate, which he 
claims to be void because made on Sunday, 
is held, in Brown v. Jennett (Towa) 5 
L.R.A.(N.S.) 75 
eration for his promise to pay the broker’s 
commission. 

Corpse. The liability of doctors for per- 
forming an unauthorized autopsy on a dead 





5, to be a sufficient consid- 





body for the purpose of complying with a 
rule of the board of health and securing a 
burial permit is denied in Meyers v. Dud- 
denhauser (Ky.) 5 L.R.A.(N.S.) 727. 
Criminal law. The setting aside, upon 
motion of accused, of a verdict finding iim 
guilty of manslaughter upon an indictment 
for murder, is held, in State v. Gillis (S. 
C.) 5 L.R.A.(N.S.) 571, to open the case 
for trial on the origina] indictment for the 
higher offense, since he is held thereby to 
waive the constitutional protection against 


second jeopardy. 


Damages. See Conriict or LAws. 
Divorce. The possession of a loathsome 


disease by a man is held, in Hooe v. Hooe 
(Ky.) 5 L.R.A.(N.S.) 729, not to be con- 
doned by cohabitation with him by his 
wife, with knowledge of the fact, so as to 
bar a suit for divorce. 
Easement. See View. 
Election of remedies. Enforcement, by 
1ction, of benefits due uncer a contract by 
vhich property is conveyed in consideration 
is held, in Gall v. Gall ( Wis.) 
}5 L.R.A.(N.S.) 603, not to preclude, on the 


ot support 
Ip] ; 


theory of election of remedies, an action to 


rescind the contract for subsequent breaches, 





Electricity. See EmineENT DoMAIN; Mo- 
NICIPAL CORPORATIONS 


; ; ‘ ee ‘ 
1 Eminent domain. The constitutional right 
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of a railroad company to in*ersect, connect 


wiih, or cross any other railroad is held, in 


R. 
5 


S. & G. Co. v. Louisiana 
R. Co. (La.) 5 L.R.A.(N.S.) 512, 
to be confined to main to 
extend to spur and other tracks forming a 


Kuusas City, 
Western 
not tracks, but 
part of the same system. 

The 


power, for distribution and sale to the gen- 


generation of electricity by 
} 

eral public on equal terms subject to gov- 

Minnesota 


Co. 


ernmental control, is held, in 


Canal & Power Co. v 


Koochiching 


’ = : mmo oe } 
(Minn.) 5 L.R.A.(N.S.) 638, to be a public 


enterprise, for which the power of eminent 
domain may be exercised. 


The selling of electric power to 


lie generally is held, in State ex rel. Harris 


L.R.A. ( 
672, not to be a public use for which the 


v. Superior Court (Wash.) 5 N.S.) 
power of eminent domain may be exercised 
Estoppel. One 
ord an assignment 


from rec- 
1ge on prop- 
erty owned by a dealer in real estate is held, 
in Marling v. Milwaukee Realty Co. (Wis.) 


who withholds 


oft a mortg 


5 L.R.A.(N.S.) 412, to be estopped from as- | 


serting her rights as against one who pur-| to euforce a promissory note 
’ 
h 


chases the property on the fai a rel 


Vas 
by the record mortgagee, although the stat- 


ute makes an unrecorded instrument void 


as against instruments first recorded, and 
the assignment of the mortgage is actually 
recorded before the purchaser’s deed. 
Exemptions. 
the 


(Mich.) 5 


Money which has reached 
benefic Recor 


472, not to be ex- 


iary is held, in Recor v. 
L.R.A. (N.S.) 
oted from legal 


en process by a statute pro- 


viding that the benefit to be paid by any } 


benefit society shall not be liable to attach- 
ment by trustee, garnishee. or 
and shall not be 
equitable process or any operation of 


cess, seized by legal 
te pay any debt or liability of a certificate 
holder, or of a beneficiary named in the 
certificate. 

Forgery. A notary public who makes a 
certificate of acknowledgment the contents of 
which are untrue is held, in Territory v. 
Gutierrez (N. M.) 5 L.R.A.(N.S.) 


not to be indictable for forgery under a 


Q>- 


O10; 


statute making it unlawful falsely to make, 
alter, forge, or counterfeit any publie rec- 
ord, or any certificate. return, or attesta- 
tion which may be received as legal proof. 
Former jeopardy. See Criminant Law. 
Fraudulent conveyances. Sale of property 
in a bona fide original transaction of bar- 
gain and sale at a price known by both ven- 


water | 


the pub- | 





; son v. 


other pro- | 
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dor and vendee to be below its true value 
is held, in Rosenheimer v. Krenn { Wis.) 
5 L.R.A.(N.S.) 395, not to be sufficient to 
charge the purchaser, as trustee, for the 
difference between price and value, in favor 
of creditors of the vendor. 

Guardian and ward. The liability of a 
guardian for funds of the ward, turned over 
to her for and 
through dishonesty, sustained in 
Abrams v. United States Fidelity & G. Co. 
(Wis.) 5 L.R.A.(N.S.) 575. 

Health. The members of a board of health 
are held, in Rohn v. Osmun (Mich.) 5 LR. 
A.(N.S.) 6% 
caused by 


attorney investment loss 


his 


is 


35, not to be liable for injuries 
t 


heir failure to comply with a 
provision of the statute for the protection 
of the community against persons afflicted 
with and the quaran 
tine of such persons, that “they shall pro 
vide 


contagious disease, 


nurses,” since such matter is disere 

tionary. 
Highways. 
Homicide. CRIMINAL 


Husband and wife. 


See VIEw. 
See LAw. 
The right of a wife 
executed to 
er by her husband is sustained in Mathew 
Mathewson (Conn.) 5 L.R.A.(N.S.) 
611, under a statute replacing unity of prop- 
erty rights with equality in legal identity 
and in ownership of property. 

See also Divorce; 


Injunction. 


MARRIAGE. 
The right to an injunction to 
prevent the erection of buildings in viola- 


tion of a municipal ordinance, though 
they are not nuisances per se, is sustained 
in Bangs v. Dworak (Neb.) 5 L.R.A.(NS.) 
193, where the persons seeking such injune 
tion show that the erection of the buildings 
will work special or irreparable injury to 
them and their property. 

See also VIEW. 

Insurance. A present contract of insur 
ance is held, in Whitman v. Milwaukee F 
Ins. Co. (Wis.) 5 L.R.A.(N.S.) 407, not to 
be effected by signing an application, fol- 
lowed by the statement of the agent that 
he would “see to it, take care of it, so it 
would be all right,” would “get a policy.” 

An injury received by making an inten 
tional assault on another by striking him 
in the face with the fist is held, in Fidelity 
& C. Co. v. Carroll (C. C. A. 4th C.) 5 LR 
A.(N.S.) 657, not to be by accidental means, 


within the meaning of a policy insuring 





in 
Co. 


alth 
LR. 
iries 
th a 
tion 
icted 
ran 
pro- 


iscre- 


wife 
od ti 
thew 
N.S.) 
prop- 
ntity 


insur: 

kee F 
not to 
fol- 

it that 
, so it 
yolicy.” 
inten- 

ng him 
‘idelity 
5 LR 
means, 
suring 
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against injuries received through such 
means. 

The issuance of a policy of life insurance 
for $5,000, upon an application for $10.000 
is held, in New York L. Ins. Co. v. Levy 
(Ky.) 5 L.R.A.(N.S.) 739, to be a rejection 
of the proposition of the applicant, and not 
binding upon the insurer until assented 
by the applicant. 

An incontestable clause in an insurance 
policy is held, in Bromley v. Washington L. 
Ins. Co. (Ky.) 5 L.R.A.(N.S.) 747, not to | 
prevent the insurer from resisting payment | 
ground that it was issued to one 


having no insurable interest, and is there- 


on the 


fore void as against public policy. 
Interest. See Usury. 
Interstate commerce. See CoMMERCE. 
as liquors. See Munictpat Cor- 
PORATIONS. 
Libel. An individual concern 
the trading-sta 
son v. Detroit 
(N.S.) 
action for libel against one publishing 





engaged in 
» business is held, in Wat- 
Journal Co. (Mich.) 5 L. 


480, to have no right to maintain ar 


article not referring to all persons eng 
in that business in the city, 
1 


generaliy to conce 


but referring 
rns engaged in the busi- | 
ness. 

License. An act requiring journeymen 
plumbers to secure 
to carrying on their trade is held, in State | 
ex rel. Richey v. Smith (Wash.) 5 L.R.A 
(N.S.) 674, not to be a valid health regu- 
lation. 

See also Munictpat Corporations. 


Marriage. The right of a court annulling 


' 
S| 
a marrizge at the suit of a husband who 
was under the age of consent when the mar- 
triage was solemnized, to require him to pay 
a reasonable amount for the support and | 
nurture of the issue of such marriage, 
sustained in Willits v. Willits (Neb.) | 
LR.A.(N.S.) 767. 

Master and servant. A servant employed 
for an entire term at wages payable in | 
instalments at stated intervals is held, in| 

Smith v. Cashie & C. R. & L. Co. (N. C.) | 
5 L.R.A.(N.S.) 439, to be entitled, upon be 1} 
ing wrongfully discharged, to treat the con- 
tract as existing, and sue at each period | 
of payment for the salary then due. 

The wilful default of the manager of a| 
farm to submit accurate accounts to his| 
employer, as required by his contract is | 
held, in Sipley v. Stickney 


Mass.) 5 LRA. | 
NS.) 469, to di 


prive him of his right to 


license as a condition | j 


| h Id, in Johnson v. 
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‘ecover his stipulated wages, 
results in no injury to the 


although it 
employer. 
Where a contract for service is an entire 
ne, and not severable, and a servant is 
‘awfully discharged for disobedience of the 
reasonable orders of the master, he is held, 
in Von Heyne v. Tompkins (Minn.) 5 L. 
R.A.(N.S.) 524, not to be entitled to re- 
“over for his services. 
See also MunicrpaL C 
Municipal corporations. 
poration, in maintaining 


RPORATIONS. 

A municipal cor- 
and operating an 
lectric-light plant under legislative author- 
y, but with no duty imposed une. it to do 
Alameda (Cal.) 


L.R.A.(N.S.) 536, to be exercising its 


is held, in Davoust v. 


private or proprietary rights, within the 
rule making it liable 


for the neg'igence of 


its servants. 


A municipal corporation which has un- 


de rtaken to exercise its charter power to 


ight plant to light 

electricity to private 

is held, in Fisher v. New Bern 

L.R.A.(N.S.) 542, to be respon- 

the negligent acts of the commis- 

sion which the legislature has placed in 
charge of the plant. 

Municipal authorities empowered by the 
‘ity charter to pass ordinances prohibit- 
ing the illegal sale of intoxicating liquors 
vithin the city limits are held, in South- 
ern Express Co. v. R. M. Rose Co. (Ga.) 


5 L.R.A.(N.S.) 619, to have no authority 


to require an express company delivering 
within the city liquors lawfully purchased 
cutside 


of it to pay a specified annual li- 


| eense fee. 


Negligence. That an unprotected vat of 


| boiling water is maintained within 4 feet of 


i city sidewalk on unfenced premises is 
Paducah Lumber Co. 
(Ky.) 5 L.R.A.(N.S.) 733, not to render 
the owner liable for injuries to one falling 
into it when attempting to cross the lot 
for purposes of his own. 


Notary public. The right of a wom: 


1 tt 


iold the office of notary pubtie 
Re Opinion of Justices 
N.S.) 415. 

See also ForGERY. 
Officers. A public oflicer who is a member 
of a es body upon which a duty rests 
Godbold (La.) 5 
L. re (N.S.) 463, not to be personally lia- 
ble for the as of duty by that body. 
See also HEALTH. 


is ‘Id, in Monnier v. 
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Partnership. A written agreement made 


by one who has acquired options upon cer- | 


in the ab 
sence of the optionee, to accept the options 


tain lands, empowering another, 


and make sales of the lands, and providing 
that all profit shall be distributed equall) 
between them, is held, in Clark v. 
(W. Va.) 5 L.R.A.(N.S.) 


contract creating a partnership for the pur- 


Emery 
503, not to 
lands. 


chase and sale of 


The right of the court to require members 


of a partnership which has committed an 
act of bankruptcy to bring their property | 


into the bankruptey proceedings for admin- ; 


Diek 
A.(N.S.) 


would not, 


istration is sustained in 
(Cc. C. A. Gth C.) 5 L.R 
though proceedings 


is Vv. 
654, al 
under the 
statute, lie them 


against individually be- 


cause they belong to an exempt class, or 

have committed no act of bankruptcy. 
Payment into court. See TeNnper. 

Physicians and surgeons. 


state, under its police power, to prohibit 


agents, is sustained in Thompson v. Van 
Lear (Ark.) 5 L.R.A.(N.S.) 588. 
Plumbers. 
Principal anj surety. 
before they are due under the terms of a 
building held, in First Nat. 
D. Co. 5 L.R.A. 
(N.S.) 418, to release a surety on the con- 


See LICENSE. 


contract is 


Bank v. Fidelity & ( Ala.) 


tractor’s bond. 


A provision for stay of execution in an 


agreement for judgment for overdue rent is| . net a ; 
_— | : | in signing the release, if the elaim agent 


held, in 


L.R. 


Bothfeld v. 


A.(N.S.) 


Gordon (Mass.) 5 
764, not to release the lessee’s 
extension is 
the 


ceedings, 


not beyond the 


ich, in 


surety if the 
hi 


time in w course of 


could 


ordinary 


judicial pr execution have 


been obtained. 


Process. See EXEMPTIONS. 


Proximate cause. The collision of an ex- 
press wagon with the 


the sidewalk, 


being loaded 
the 
hitched in 
to 


Jersey 


from forcing it 


against horse, 
the 


run av 


which was standing un 
street, and causing the an 
imal held, in 
Co. (N. J. Err. & 
App.) 5 L.R.A.(N.S.) 373, to be the proxi 


mate c 


ay, is 
West Express 


ause of an injury to one who, to 
avoid the horse, jumped aside and broke his 
leg by 
street. 

Public money. 


Railroads. 


falling over a board pile in the 


See Street SPRINKLING. 


See EMINENT DOMAIN, 


| stract 


be a | 


| ing that every 


Barnes | 


charge of the case and gai 


| solicitude for his welfare, is held, in 


physicians from soliciting patients by paid 


Making payments 


1d wheel of a wagon | 


Collins v. | 


Recognizance. 
ZANCE. 

Records. The right of an abstract eom- 
pany to copy real-estate records for the pur 
pose of compiling an independent set of ab 

State ex rel, 
Grimes (Ney,) 
under a statute provid. 


books is sustained in 
Nevada Title, G. & T. 


» L.R.A.(N.S.) 545, 


Co. v. 


recorded instrument of writ- 


ing whereby any real estate may be affected 


shall impart notice to all persons of the 
contents thereof. 

Release, A release obtained by the phy- 
sician of one causing injury by negligenee, 
from the injured person after he has taken 


ned the patient’s 


| confidence by his apparent friendship and 


Viallet 
v. Censolidated R. & P. Co. (Utah) 5 L.RA 


(N. S.) 663, to be properly set aside where 


| the injured person relied on his statements 


The right of a| 


and assurances as to the nature and prob- 
able duration of the injury, which were 
reckless and proved untrue, and had a tend- 


ency to deceive and mislead, and were 


| made for the purpose of inducing the set 


tlement. 

Faise representations made by a surgeon 
of a railroad company as to the extent oi 
the injuries of an employee are held, in 
Gulf, C. & S. F. R. Co. v. Huyett (Tex) 
5 L.R.A.(N.S.) be no reason for 
setting subsequently ob 


669, to 
aside a release 
tained by a claim agent, although the em 


ployee acted on the information so received 


did not knowingly take advantage ef such 
fact. 
Replevin. That one’s property has been 
that of a stranger is held, in 
Baltimore, C. & A. R. Co. v. H. Klaff & Co. 
(Md.) 5 L.R.A.(N.S.) 495, to entitle 
him to maintain replevin to recover its pos 


session 


attached as 


not 


Sale. The right of a purchaser, under 
contract for the sale of machinery which 
stipulates that until the price is paid the 
title and ownership shall remain in the ven- 
dor, to maintain action for breach of 
warranty of quality before such payment 
is made, is denied in Bunday v. Columbus 
Machine Co. (Mich.) 5 L.R.A.(N.S.) 475, 
on the ground that the title did not pass 
at the time of the installation. 

Street sprinkling. Water for street 
sprinkling is held, in MeAllen v. Hamblin 


(Iowa) 5 L.R.A.(N.S.) 434, to be for a pub 


an 
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lic purpose, within the meaning of a statute | 


requiring municipal authorities to contract 
for a water supply for such 

axes. Checks drawn by the United 
States Treasurer in payment of interest on 


pur} ose, 


+ 


government consols are held, in Hibernia 
Savings & L. Soc. v. San Francisco (Cal.) 


§ L.R.A.(N.S.) 608, not to be exempt from 


state taxation, under a provision of the | 


United States Revised Statutes exempting 

“all stocks, bonds, Treasury notes, and oth 

er obligations” of the United States. 
Telegraphs. See Conriicr or Laws. 
Tender. The payment into court of an 


amount tendered upon a matured debt is| 


held, in Mann v. Sprout (N. Y.) 
(N.S.) 561, 


5 L.R.A 
to transfer the title to the 


ereditor, although he does not signify his | 


it of the debtor to 


acceptance, and the 
withdraw the money afterwards, even with 
the consent of the court, is denied. 


Usury. The taking of interest for a por- 
tion of the year, computed on the principle | 


that a year consists of three hundred and 
sixty days, or twelve months of thirty days 
each, is held, in Patton v. Bank of La Fay 
ette (Ga.) 5 L.R.A. (N.S.) 


usurious provided this principle is resorted | 


to in good faith as furnishing an easy and 
practical mode of computation, and not as 
a cover for usury. 


View. The easement of view from every 


part of a public street is held, in Bischof ve 


Merchants’ Nat. Bank (Neb.) 5 L.R.A.(N. 
§.) 486, to belone as a valuable right to one 
owning property abutting on the str 
Wages. See ASSIGNMENT. 
Waiver. See CRIMINAL Law; 
ANCE. 
Women. See Norary Pvustic. 


New Books. 


“Frailties of the Jury.” By Henry S 
Wilcox. Legal Literature Company, Chica- 
go, Ill. 1907. 1 Vol. $1.50. 

This is a companion to “Foibles of the 
Bar” and “Foibles of the Bench.” Those 
who have read the former volumes will 
readily understand what this one is as a 
parallel to them. It brings out not only 
many frailties of jurors, but also the re- 
sulting perversions of justice which they 
cause. 


592, not to be | 


COMMENT. 


“History of 

| I. Sources. ) 

bridge University Press. 

| This, by the Regius Profess 

| Law in the University of Cambridge, 
| the title indicates, a study of the 


| 


soure 
of the history of the subject. It is very 
concise and compact, and must be of 

| 


value to those who are interested in Rom 
| law. 

Corporations.” By E. Parmalee Prentice. 
MacMillan Company, New York. 1907. 1 
Vol. $1.50. 
| The fundamental proposition of this trea- 
| tise is a denial of the power of Congress 


! 
| 
| to interfere with the freedom of intercourse 
} 


| ‘ ; 

| “The Federal Power over Carriers and 
| 

| 


and tra ie under the guise of regulating 
commerce. Incidentally it denies the power 
of Congress to charter mercantile companies 
for interstate commerce. The questions of 
he extent of Federal power in this par- 
ticular are at this moment of extraordinary 
ind far-reaching importance, and it is cer- 
tainly well that the arguments against the 
‘ontinued expansion of this Federal power 
| should be presented with clearness, as is 
done in this volume. 

| Bishop on “Contracts.” 


|}op. 2d ed. by Marion C. 


By Joel P. Bish- 
Early. Buckram 





| : 
| $6.30 delivered. 
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“Local Improvements in Illinois.” By 
Tom W. Smurr. Buckram, $3.50 deliv- 
“Law = Evidence under the Statutes o 
Illinois.” By J. E. Whitehead. Buckram 
$4.5 delivered. 
uit Court Reports.” 
$3.50 per vol. 

“Eneyclopedie Digest of Tennessee Re- 
| ports.” Under supervision of T. J. Michie. 
in 12 Vols. Vol. 1. Sheep, $7.50. 

irp & Alleman Co.’s “Lawyers’ and 
Bankers’ Directory for 1907.” $5. 

“Cases on Equity Jurisdiction.” By J. 

Brown Scott. 2 Vols. Vol. 2. Buckram, 


. | $4.50. 


“Digest of Important: Cases on the Law of 
Crimes.” By J. R. Rood. 
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“Practice in Civil and Criminal Cases be- 
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Buckram, $3.76 
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“A Manual of Ohio Business Corporation | 
By J. F. Laning. Buckram, $2.50. 
Statutes, ete., of Ohio.” 
6th ed., by C. E. 
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By Clem- 
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vols. $1 

“Index to the Laws Relating to the Duties 
of Ohio : the | 
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3y U. G. Henderson. $3.50. 

Barrett’s “Hand-Book for Clerks of Court 
in Ohio.” Cloth, $3.50. 

“Alphabetical List of Clerks’ Duties and 
By W. A. 


Sheriffs: Also a Treatise on 


Fees under the Laws of Ohio.” 
Sileott $3.50. 

“Practice in Attachment of Property for 
State of New York.” G. W. 
2d $4. 

“Digest of New Jersey Negligence Cases.” | 
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$10. 
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“The Arkansas Justice.” By Duffie & 
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“American State Reports.” Vol. 110. $4, 
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“Local and Central Government.” By 
Percy Ashley. A comparative study of 
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ley’s New York Digest.” 
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By O. P. Anderson. $5. 
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He is—As He can be.” By John R. Dos 
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“The Law of Fraud.” By John W. Smith. 
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“Massachusetts Bar Questions and An- 
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Recent Articles in Caw 
and Reviews. 


Journals 


“When is an Action Begun so as to Stop 
of the Statute of Limita 
tions ?’—12 Virginia Law Register, 675. 
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23 Law Quarterly Review, 12. 

“Evidence to Show Intent.”—23 Law 
Quarterly Review, 28. 

“The ‘Mortgage Charge’ of the Land 
Transfer Aects.”—23 Law Quarterly Re- 
view, 68. 

“Privileged Communications between At- 
torney and Client.”—64 Central Law Jour- 
nal, 66. 

“The Modern Conception of Animus.”— 
19 Green Bag, 12. 

“The Segregation of Japanese Students 
by the School Authorities of San Francis- 
co.”—19 Green Bag, 38. 

“The Limitation of Liability of Vessel 
Owners.”—16 Yale Law Journal, 84. 

“The Abuse of the Corporation Charter.” 
—64 Central Law Journal, 49. 

“Invalidity of Interstate Railway Trans- 
portation Contracts of Common Carriers.”— 
64 Central Law Journal, 29. 

“Latent Equities.”—68 Albany Law Jour- 
nal, 290. 

“Proposed Uniform Statute Regulating 
Annulment of Marriages, and Divorce.”— 
68 Albany Law Journal, 297. 

“Capital and Capital Stock.”"—16 Yale 
Law Journal, 161. 

“Titles to Coal Land in Pennsylvania and 
Incidental Monopolies Connected There- 
with.”—16 Yale Law Journal, 167. 

“The Profession in the Political History 
of the United States.”—16 Yale Law Jour- 
ual, 182. 

“Lawyers and Corporate Capitalization.” 
—5 Canadian Law Review, 450. 

“Relation between the General Govern- 
ment and the States.”—10 Law Notes, 186. 

“Rescission of Executed Contracts of Sale 
for Breach of Warranty.”—10 Law Notes, 
188. 

“Reforms in the Law of Future Interests 
Needed in Illinois, Part II.”—1 Illinois Law 
Review, 374. 


“The Privilege of Silence and Immunity 
Statutes.”"—64 Central Law Journal, 3. 

“The Law of Bank Checks (Practical Se- 
ries).”—23 Banking Law Journal, 951. 

“The Payment of Overdue Notes Payatle 
at Bank.”—23 Banking Law Journal, 960. 


The Humorous Side. 


His Lerrer Heap.—The following is sent 
™ as an Indiana lawyer’s letter head, which 
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“Liability for Acts of Public Servants.”— | our correspondent thinks is about the 
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“limit.” 


“LAW OFFICES OF 


+ General Practice, 
Ex-Prosecutor 
Mercantile Law, 
Adjustments, 
Notary Public. 
P.G.M., 1.0.0.F. 
D.G.C., K. of P. 
G.S., S. of L.” 

An OrriciaL SeaL.—A Texas notary, to 
whom a man and wife were sent for the 
acknowledgment of a deed, made the follow- 
ing certificate: “to however it may con- 
cern this is to satifice that Mr. and Mrs. 
Green are relible people as far as I know 
of them have always found them to be 
stright & honest. 

“(Signed) S—— G——.” 

He then crumpled up the deed so as to 
get it into a small envelope and wrote on 
the envelope for his official seal. “Sealed 
by my hand S—— G——.” 


A Lone Loox AnEeAD.—A Vermont jus- 
tice of the peace, in deciding an important 
ejectment suit, recently rendered the fol- 
lowing judgment: “That the plaintiff have 
possession of the premises, and may recover 
rent up to the day of judgment.” 


ao 


Photo 


—_—_——+ 


Attorney. 


WANTED, A Law Boox.—A Vermont law- 
yer writes that a congressman who former- 
ly practised law went, soon after he was 
admitted to the bar, into the office of an 
older attorney, and said: “Mr. » may 
| borrow one of your law books?” The 
older attorney looked over his glasses and 
said: “Why, certainly. Does it make any 
difference which one?’ 





Tue Case Was Sare.—Another Ver- 
mont anecdote is as follows: A state’s at- 
torney was called into a small town to pros- 
ecute a popular hotel keeper for violating 
the liquor laws, and, when a jury was 
called for by the defendant and was being 
impaneled, he concluded that with such a 
jury as that it would be best not to pro- 
ceed in that court. So he moved that he 
be allowed to enter a nolle pros. While 
the court was thinking just what he should 
do with the motion, one of the jurymen 
broke out, saying: “Your Honor, let ’em 
have their noller prosser, we'll beat ’em 
anyhow.” 

















































































































Jurisdiction om» Procedure 
of the 
a. S. Supreme Court 


By Hanwwes Tavtorg, LL.D. (Edin. & Dub.) 


HIS is a new work, by a distinguished auther, 

whose previous work en constitutional and broad 

public subjects have proven him a ripe scholar and an 
eriginal thinker. 

This work, beginning with a study of the origin of 
the court, concise and clear, takes up the question of 
its ‘* Original Jurisdiction."” Part If deals with it 
** Appellate Jurisdiction *’ over ordinary Federal courts; 
Part III with its ‘‘Appellate Jurisdiction over the 
special Federal courts ;’" Part IV with its “Appellate 
Jurisdiction over State Courts.’ He passes in Part V 
to a consideration of the ‘‘Great Writs, Habeas Corpus, 
Mandamus, Certiorari,"’ etc., while Part V1 properly 
cleses the werk with a very full and complete treatise 
on ** Procedure in the Supreme Court."" One hundred 
pages are also given to the Rules of the Court, and a 
full set of Practical Forms. 

We will be pleased to forward free on request a 
complete Table of Contents of the work, from which 
every Federal practioner will be able to demonstrate its 
practical value. 

In one volume, about goo pages 
price $6 net, deliwered 


The Lawyers Co-operative Publishing Co, 
Rochester N. Y. 
«2g Dearbera St. Chicage c628 81 Nasean St. New York 
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ne Laws are Best. 
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page Index to Notes in 1-70 Lawyers 
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cause the supply is limited and we don’t 
want to send it to anyone not having a 


real use for it. 
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without an order, and at our expense. 


The Lawyers Co-operative Pub. Co. 
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A SMALL GET INDISPENSIGLE TO ATTOR- 
SEYS OF RAILROADS AND SHIPPERS 


THE INTERSTATE 
COMMERCE 
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11 VOLS TO 1906 PRICE $44 










This series faithfully and fully reports all 
the decisions of the National Commission 
which was constituted in 1837. 

The earlier volumes give also all there is 
on the subject in the U. S. Constitution, 







the English Railways and the Canal Acts 
of 1854, 1868 and 1875, and al) decisions 
of the courts, annotated, from 1887 to 
1896, with amendments to statute, rules 
and forms. 

It is issued in parts, and bound volume is 
sent when complete. Subscription may 
be entered te current volume at any time. 
Price, $4.00. 


Send for sample part, free. 
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HAMLIN’S INDEX-DIGEST 
OF THE INTERSTATE COMMERCE ACTS 


By Charles S. Hamlin, Esq., of the Boston Bar 


This new book contains the text of the important laws relating 
to railroads, shippers, etc., as officially printed by the Interstate Commerce 
Commission, including the original Interstate Commerce Act of 1887 and 
amendments, and the Act of June 29, 1906; it also includes the Sherman 
Anti Trust Act, the Act of June 11, 1906, relating to the liability of rail- 
roads to their employees, the unrepealed clauses of the Wilson Tariff Act 
relating to trusts in the import trade, the Arbitration Act of 1898, the Acts 
as to testimony and immunity of witnesses, and others. 

To these are added a consolidated index of the principal words and phrases 
wed in the above Acts, a concise digest of the laws and citations of all uses 
of the same words and phrases in the different Acts. 

As these Acts have been held by the Courts to be of kindred nature a 
comparison of different uses of the same word or phrase will be most valuable 
in the interpretation of these statutes. 

Changes in earlier laws are indicated on the margin of the text. 

All references in the digest are to secticns, pages, and lines, all lines in 


the text of the Acts being numbered. 8vo. BUCKRAM, $3.50 NET, DELIVERED. 


LITTLE, BROWN & COMPANY, Publishers 
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A New Writing of the Standard Text Work on the Most Important Branch of Criminal 
WHARTON ON 


HOMICIDE 


Third Edition (1907) by Frank H. Bowlby 


SAHE previous edition of this authoritative work was 
published thirty-four years ago when the Law of 
Homicide was in its infancy as compared with the 
present. Of the many thousands of cases analyzed 

and cited by Mr. Bowlby, about ninty-nine out of every 
hundred are cases decided within this period. During this time 
there has been published no work going deeply into this sub- 
ject and no text-book of any kind for the past fifteen years. 

It may naturally be inferred, from the fact that so much 
of the Law of Homicide is of comparatively recent growth, 
that a large part of Wharton’s work would have to be rewritten. 
This is inteed true, but this very fact shows the thoroughly 
scientific character of Wharton’s original work. Such rewrit- 
ing has seldom meant radical changes in the law, but where he 
arrived at astatement of law by elaborate reasoning, the present 
author comes to much the same statement of law through a 
careful and analytical examination of the cases decided since 
Wharton’s work was written. Many new phases of the subject 
have, however, been developed since the original work was 
written. 

It must not be inferred however that the great work of 
Wharton has been reduced to a mere digest of cases. On the 
contrary all that is at present valuable of the more speculative 
or scientific part of his work has been retained so that we have 
in this Third Edition a perfect combination of the older 
academic treatment and the later method of deducing the law 
from the analysis of cases,—making a work of’ peculiar value. 

One chapter, that on ‘‘ Self-Defense,’’— shows to a 
marked degree how the law has developed from theory 
towards a definite form. In Mr. Wharton’s work this chapter 
consists of 60 pages,—while Mr. Bowlby finds it necessary to 
use 220 pages to state the law and analyze the cases on all 
phases of this division. 

The work of Mr. Bowlby is very familiar to the whole profession 
in the notes in the Lawyers Reports Annotated, of which series he is an 
associate editor. He has had the use of the publisher’s exceptional facil- 
ities in the preparation of the present work. ; : 

The book is a necessity to every lawyer having any criminal 
nga as well as to every judge before whom capital offences are tried. 


e volume contains more than twice as much matter as the average size 
text-book. 


In One Large Volume of Over 1200 Pages, Bound in Buckram. Price $7.50 Delive 
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T has been the ambition of many a law- 
yer to have the reports of every state 
complete, and thus to be able to brief any 
case thoroughly in his own ofhce; but as 
the cost of the state reports complete is up- 
ward of ten thousand dollars, this ambition 


has been realized by few. 


But now more than half of the 
State Reports (and by far the 
most useful because the later 


half) can be purchased in the 


National Reporter System for 
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scription now. 
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We also have a 500 page Index to Notes in the 
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copy can be secured for just the amount of the 
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least that much assurance that the desire is a real one. 


The subscription price of the New Series is only 
q $4.00 per volume at which price you get what—in 
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